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April 15, 1988

Ms. Diane M. Elder

Public Utilities Commission
State of California

505 Van Ness Avenue

San Francisco, CA 94102

Attention: Docket office

Refefénce: Appllcatlon No._87 -10-018
B &b 39E) >

Dear Ms. Elder:

. Enclosed for flllng are an orlglnal and thlrteen COpleSﬂf ‘“~V

. of the REPLY OF PACIFIC GAS AND ELECTRIC COMPANY TO RESPONSE: ~
OF DIVISION OF RATEPAYER ADVOLATES TO APPLICATION FOR

REHEARING OF D.88~ 02~ 029. ‘ v

e Please flle the orlglnals and return an endorsed»
; ’stamped copy.‘ - B R : :

- Véinffﬁly:yours,f».u’”

. G0 ANN SHAFFER

" JaS: :Pr
_{Enclosure

'ﬁﬁféé:f All'Appearances of Record - COT Pro;ect
S Administrative Law Judge Lynn Carew




BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF CALIFORNIA

In the Matter of the Application of
PACIFIC GAS AND ELECTRIC COMPANY for a
Certificate of Public Convenience and
Necessity Authorizing Participation in
the California-Oregon Transmission
Project.

Application 87-10-01x
(Filed October 14, 1987)

(U3SE)

, REPLY OF PACIrIC GAS AND ELECTRIC COMPANY
TO RESPONSE OF DIVISION OF RATEPAYER ADVOCATES
"TO APPLIC@TIQN x7‘O‘R.REI‘KEARIZ‘JG OF D.88-02-029

HOWARD V. GOLUB
. DOUGLAS A. OGLESBY
JO ANN SHAFFER

77 Beale Street
. P.O. ‘Box 7442 R
-~ - -San Francisco, CA . 94120 S
. (415) 972- 2088 U

v;jffjAttorneys for Petltloner ‘
o iPACIFIC GASVAND ELECTRIC COMPANY
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--certlflcate of publlc convenlence and . CPCN) for

'7Project) Tne Appllcatlon was filed P suant to Rﬂle 855mf th @fﬁ'f°

fiCommlsSLQn s Rules of Practice and Procedure.

J~Comm1551on (DRA) fi;ed a response (the Response) to the“”
. Appllcatlon pursuant to Rule 86 2. In the Response, DRAirequé
" the Commission to hold one or two days of hearlngs to make

’certaln determlnatlons regarding resolutlon of the so—called i

BEFORE THE PUBLIC UTILITIES COMMISSION
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In the Matter of the Application of
PACIFIC GAS AND ELECTRIC comMPANY for a.
certificate of Public Convenience and
Necessity Authorizing Participation in
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REPLY OF PACIFIC cas AND ELECTRIC COMPANY
TO RESPONSE OF DIVISION OF j-ATEraYER ADVOCATES
TO APPLICATION FOR REHEARING OF D.88-02-029
I

INTRODUCTION

On March 22, 1988, Pacific Gas and Electric COmpany'(PF&E)_
Tiled an application (the Application) for rehearindg of the | )
e e v ee—rox_- No. 88-02-029 (the Decision) : R g g°“~°

enle
BGEE’s QBBSQ! Qf the E@j@&Ei@ﬁ of its aﬁai&e=tieﬁ f@r a

part1c1pat10n in the Callfornia~0regon ransm'ss'gm'PrOJect (CO“"

»‘On April 6,‘1988 the Division of Ratepayer Advocatef€i 2;;;§5$.;f
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south-of-Tesla issue, the issue which formed the basis for the
commission’s rejection of the COT Project application.

pc&E hereby files a reply to DRA’s Response.

1T
BACKGROUND

pG&E’s Application contains a description of the background
of this case leading up to the Commission“s pecision. After the
commission #ssued the Decision rejecting PG&E’s initial appeal of
the rejection of the coT Project application, pG&E Filed an
application for rehearing in accordance with Rules 85 and gs.,1 of
the commission’s Rules of Practice and Procedure specifically
alleging that the commission’s Decision violates the rermit .
Streamlining Act (PSA) (covt. Code 65920, et seq), and Public -
Utilities Code Section 1708. |

in response to the Apptication, DRA believes that:

PG&E’S Aﬁpllcatlon should be g *?aﬁtea”Tf"tﬁéehl,j‘

extent that the Commission hold one ortwo
davs of hegrlnqs to determlneJNhetheL

{a) whether (slc) the. ”Transm1551on :
Principles” identified in PG&E’s [CPCN]
" Application still represent even PG&E’s
position on. °outh-of-Tesla arrangements,v

(b) whether (szc) any other mutually
* * e transmission arrangements Lo
between PG&E and the other copartlclpants;"
. are likely to be reached in the .near :
future; : o ;

(c) . whether (s;u) 1ntervening events 31nce mﬂ' £ /
g November 13, 1987, have: 31gnificantly i
affected resolutlon of the. south-of-Tesla',‘
issue. (Emphas:.c in orlglnal . Response,
p-1) | S
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DRA’S FILING IS NOT A ""RESPONSE"™ AS CONTEMPLATED UNDER RULE 86.2
AND, THEREFORE, SHOULD BE DISREGARDED

Rule 86.1 requires an applicant to "‘set forth specifically
the grounds on which the applicant considers the order or
decision of the Commission to be unlawful or erroneous”.

PG&E’s Application complies with Rule 86.1 by specifically
setting forth the legal errors which it believes requires a
reversal of the Decision, and presents legal arguments and
analysis supported with citations. Rule 86.2 provides for a
response to an application for rehearing. A reasonable
interpretation of that rule is that such a filing will respond to

the arguments raised in the application for rehearing. DRA’s

. filing does not do so.

There is a paucity of legal arguments or analysis in bra‘’s
filing in response to the legal errors specifically set forth ip

G&E’s Application. Instead, bra‘s Filing deals overwhelmipg1Y>_

lagg a %%§E ?§8£&§ &E??’ W!Eﬁ IQQEHQJ foE§H§@¥5W‘§HQ &H@%EvOﬁs;T3 

fregardlng the so-called south—of-Tesla 1ssue., If one ellmlnated g

fxthe portlons of DRA's flllng not ‘ T o B’

i conclusory, unsupported statements contending merely that the ff'

Commxssxon has complied w1th the law."

qranted” to the extent that hearlngs should be held on the

Qesouth-of-Tes]a 1ssue' The fallacv 1n thzs statement 1s that 5e53,_@

RA states that it belleves that PG&E's Aop’lcatlon ehould be 7 R
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‘hearings, w1th1n the context of an. appllcatlon for rehearlna,jon o

a factual 1ssue as a prerequlslte for acceptance of a CPCN

s the subjGCt °f PG&E'S CPCN appllCationl' The Commisslon says; o
:flt did nOt';pG&E SaYS it dld | This 1s a legal questlon, the '

:resolutlon of whlch Wlll not be alded by DRA's proposed hear1ngs"'

PGSE’s Application did not request a hearing on this issue! How
then can the commission order hearings on that issue iIn the guise
of *'granting’ rGcs2’s Application? PG&E contends it cannot. The
only appropriate inquiry which can arise from rcs«E’s Application
must be within the context of the allegations of legal error as
contained therein. What then is the purpose of pra‘s Filing? It
IS, again, an effort to misuse the CPCN Application®s

completeness review as a device to address factual issues on the
merits. This Is improper.

In the first round of appeal on the COT Project CPCN
application denial, the DRA failed to convince the Commission
that it should be able to continue discovery in the absence of an
accepted application. Now it-would‘go even further by using
pc&E’s Application as a vehicle noteon;y to do discovery but to
require hearings on what it perceiveéfto be a major issue in the
case — all prior to acceptahce of the'éPCN application. It is‘
difficult to 1mag1ne a more flagrant v1olatlon of the Permlt

Streamllnlng Act and the Comm1851on = procedures than to requlre e_

appllcatlon.i The issue. for dec1sion now 1s whether the

CommiSSlon commltted legal error by‘redefinlng the pronect thatfﬁi*

Assumlng, arguendo, that an appllcatlon for rehearlng of
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fﬁby requrl““ information prior to acceptance which is properly

”addltlonal 1nformat10n was not requlred by the crlteria llst or; =
”permltted by the PSA. DRA’S response to thls statement 15

astonlshlng

cln effect the Comm1551on says 1t 1sn't true.u DRA says t_ tfln;
‘-ythe Dec1sxon ”the Comm1551on was careful in separa*lng the
~jd1ff1cu1tles of expedlted con51derat10n of the large,'complex ;

;3pr03ect from the legal ba51s of the rejectlon" (Response, p 11),

o~ N

Decision g82-02-029 is an appropriate procedure to trigger
hearings and inquiry into a factual issue (a position with which
pG&E disagrees), DrRA’s request must, still be denied. bpra did not

file an application for rehsaring but Is simply responding to

PG&E’s Application. That pra did not apply €or a rehearing of
Decision 88-02-029 is understandable. The Decision affirmed

rejection of pGc&E’s COT Project application -- the result sought

py DRA. Dra could hardly file an application for rehearing of a
commission decision favorable to pra, yet that i1s, in effect,
what DrRA proposes here.
v N
DRA’S CONTENTION THAT THE COMMISSION’S STATEMENT THAT IT DID NOT.
VIOLATE THE LAW IS EVIDENCE THAT IT HAS COMPLIED WITH THE LAW .
IGNORES THE ROLE OF JUDICIAL REVIEW

In it Application, PG&E contends that the Commission’s,"»ff

manifest frustration with the time llmlt prescribed by the PSA

for review of a CPCN does not license it to circumvent that llm1t ﬁ i

- pursued durlng hearlngs, partlcularly where, as here, that ,,7_- 7

According to DRA PG&E's contentlon cannot be trae becausefr
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fffaceethe harsh 11ght.uf:jud1c1al scrutlny We now ask the‘

J}Comm1551on to. rectlfy ts legal erro* and ellmlnate the nee’

:ffjudlcialﬂrev1ew.

'fﬁnarrowest of 1ega1 arguments and its complete dlsregard of the

It then quotes from the Decision where the commission states:
We do not believe, however, that we have
the authority under the statutes to delay
acceptance of an application in order to give
ourselves and our staff greater time to
consider the merits.
(Emphasis deleted. Response, p.11)

DRA apparently believes that because the Commission stated iIn
the pecision that it was without authority to delay acceptance of
the coT Project crcy application in contravention of the
applicable statutes, its rejection of the application was per se
based on lawful grounds. If by the stroke of a pen the
Commlssmn can make an ‘absolute determination of the Iawfulness
of 1ts acflons, Publlc UtllltleS Code Section 1756 (which grants

appllcants the right to apply to the california Supreme Court forﬂf .

a rev iew for the purpose of having the lawfulness cf an order v r_ B
decision determined) may as well be repealed. It is notvthe;. :
province of the Commlssmn to ultimately determine if its ;““t e
Comply'W|th the Iaw - 1t is the Court’s. DRA apparently v1ew
ethe statements and actlon of the Comm1551on as sacrosanct. cThigf;F‘i

1s 51mp1y not the case. Even the Coinmission must on occasion -

-a&ﬁve-f

CONCLUSION

Dm‘crltmlzes PG&_ 'ppllcatlon fcr its focus o'(,.‘_"




1t facts' (Response, p.s). DRA’s complaint ignores the fact that

2 legal error is a basis for an application for rehearing, is

3}l wvidence of its preoccupation with factual inquiry in this case
4l to the exclusion of proper procedures, and demonstrates the

>l weakness of its position on the legal issues raised by prGeaE.

6 pG<E has appealed to the commission for rehearing of its

71l Decision on the basis of a violation of the law. pRa, faced

81 without legal arguments supporting denial, uses its Response to

%Il 1 eaa for inquiry into factual matters. The Commission should

10{1 disregard this request. pcsE has the right to have its

111 Application for Rehearing judged on the issues which it has

12} raised. DRA does not have the right to use Pc&E’s Application as
13i1 a vehicle to compel heariﬁés on the merits of a factual issue as
14il a prerequisite for the Commission™s decision on PGsE’s

15}}  Application,

16 Respectful ly submitted,
17  HOWARD V- GBEEB

o - |  DOUGLAS A. OGLESBY

1l ' 'JO!ANN SHAFFER

a9l PR . |
20 - ¢£~J0 ANN SHAFFER . //

' vattorney for Petltloner* SRR
.~ PACIFIC GAS AND ELECTRIC COMPANY

| april s, 1088




PRCOF OF SERVICE BY MAIL
(C.C.P. Secs. 1013a(l1) and 2015.5)
I, the andersigned, state that | am a citizen of the United
States and employed In the City and County of San Francisco; that 1 am
over the age of eighteen (1&) years and not a party to the within
cause; that my Business address is 77 Beale Street, San Francisco,

California 94106; and that orR the date set out below | deposited a

true copy of the attached

REPLY OF PACIFIC GAS AND ELECTRIC COMPANY TG RESPONSE
OF DIVISION OF RATEPAYER ADVOCATES TO pG&E's APPLICATION

FOR REHEARING OF D.88-02-02¢9.
sealed in envelope(s) With postage thereon fully prepaid in a mailbox

regularly maintained by the Government of the United States in the

said City and County, addressed as follows:

(see attached Service ﬁiSt) -

(Datée) =

%ﬂ,l /5/%%’ - (Signatare)




